IN THE INCOME TAX APPELLATE TRIBUNAL
DELHI BENCH ‘G’: NEW DELHI

BEFORE,
SHRI S.RIFAUR RAHMAN, ACCOUNTANT MEMBER
AND
SHRI VIMAL KUMAR, JUDICIAL MEMBER

ITA No.1587/Del/2024
(ASSESSMENT YEAR 2013-14)

ITA No.1588/Del/2024
(ASSESSMENT YEAR 2015-16)

Sanjay Jain PCIT (Central)-3
17/71, Delhi
Punjabi Bagh West Vs.

New Delhi-110026
PAN-AAGPJ1847C

(Appellant) (Respondent)

Assessee by Sh. Pavan Kumar Ved, Adv.

Respondent by | Sh. Dharm Veer Singh, CIT-DR

Date of Hearing 07/05/2024

Date of Pronouncement 22/05/2024

ORDER

PER S.RIFAUR RAHMAN, AM:
1. Both the appeals have been filed by the Assessee against the

orders of Principal Commissioner of Income Tax (Central), Delhi-3
[“Ld. PCIT”, for short], dated 30/03/2024 for Assessment Year

2013-14 & 2015-16.
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2. As the issues for consideration are common in both the
appeals and common written submissions have been placed on
record by the assessee as well as by the revenue, a consolidated
common order is being passed in this case.

3. The Assessee has raised the following grounds before the bench: -

“For A.Y. 2013-14

1. That on the facts and in the circumstances of the case, the orders
passed by the assessing officer u/s 153A of the Act as well as the Ld.
PCIT(Central) u/s 263 of the Act are bad in law, violative of principles of
natural justice and void-ab-initio.

2. That on the facts and in the circumstances of the case, the Ld.
PCIT(Central) has erred in law and on facts in initiating revisionary
proceedings u/s 263 of the Act against an invalid and void-ab-initio
assessment order u/s 153A of the Act as the Ld. PCIT(Central) cannot
exercise powers u/s 263 of the Act to revise an assessment order which is
non est in the eyes of law.

3. That on the facts and in the circumstances of the case, the Ld.
PCIT(Central) has erred in law in invoking provisions of Sec. 263 of the Act
totally against the principles of natural justice and without any merit as
there is/ was no occasion to initiate the revisionary proceedings u/s 263 of
the Act.

4. That on the facts and in the circumstances of the case, the Ld.
PCIT(Central) has erred in directing the Ld. AO to adjudicate the alleged
cash loan amounting to Rs. 2,00,00,000/- based on mere surmises,
conjectures and on his own whims & fancies vide order dated 30.03.2024
u/s 263 of the Income Tax Act.

5. That on the facts and in the circumstances of the case, the Ld.
PCIT(Central) has erred in law in assuming jurisdiction u/s 263 of the Act
beyond the reasonable period of time and without properly satisfying &
demonstrating as to how the twin conditions for invoking the provisions of
Sec. 263 of the Act were met as prescribed u/s 263 of the Act.
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6. That on the facts and in the circumstances of the case, the Ld.
PCIT(Central) has erred in law in framing an adverse order u/s 263 of the
Act without providing a reasonable opportunity of being heard to the
appellant which is a mandatory pre-requisite before passing order u/s
263 of the Act.

7. That on the facts and in the circumstances of the case, the Ld.
PCIT(Central) has erred in law by distorting the facts as the direction has
been issued vide order u/s 263 dated 30.03.2024 based on a different
piece of information whereas the first Show Cause Notice dated
15.03.2024 u/s 263 of the Act was issued providing the appellant a
different piece of information to comment upon and only few hours’ time
was afforded to the appellant to confront the information based on which
the impugned adverse order u/s 263 of the Act has been passed on
30.03.2024.

8. That on the facts and in the circumstances of the case, the Ld.
PCIT(Central) has erred in law and on facts by making wrong allegation of
Cash Loan of Rs. 2 Crores without any supporting corroborative material
or evidence on record and therefore, the order u/s 263 of the Act is devoid
of merits and against the principles of natural justice.

9. That the order so framed by the Ld. Assessing Officer as well as the
Ld. PCIT(Central) are bad in law and on facts (to the extent as elaborated
above) and needs to be quashed.

10. That the appellant craves to add, amend, alter or withdraw any
Ground or Grounds of Appeal.”

For A.Y. 2015-16

1. That on the facts and in the circumstances of the case, the orders
passed by the assessing officer u/s 153A of the Act as well as the Ld.
PCIT(Central) u/s 263 of the Act are bad in law, violative of principles of
natural justice & void-ab-initio.

2. That on the facts and in the circumstances of the case, the Ld.
PCIT(Central) has erred in law and on facts in initiating revisionary
proceedings u/s 263 of the Act against an invalid and void-ab-initio
assessment order u/s 153A of the Act as the Ld. PCIT(Central) cannot
exercise powers u/s 263 of the Act to revise an assessment order which is
non est in the eyes of law.
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3. That on the facts and in the circumstances of the case, the Ld.
PCIT(Central) has erred in law in invoking provisions of Sec. 263 of the Act
totally against the principles of natural justice and without any merit as
there is/was no occasion to initiate the revisionary proceedings u/s 263 of
the Act.

4. That on the facts and in the circumstances of the case, the Ld.
PCIT(Central) has erred in directing the Ld. AO to adjudicate the alleged
fund transfer amounting to Rs. 10,53,99,925/- based on third party
averments without any corroborative material or evidence on record as
well as without providing the opportunity of cross examination to the
appellant to rebut the wrong testimony of the third party.

5. That on the facts and in the circumstances of the case, the Ld.
PCIT(Central) has erred in law in assuming jurisdiction u/s 263 of the Act
beyond the reasonable period of time and without properly satisfying &
demonstrating as to how the twin conditions for invoking the provisions of
Sec. 263 of the Act were met as prescribed u/s 263 of the Act.

6. That on the facts and in the circumstances of the case, the Ld.
PCIT(Central) has erred in law in framing an adverse order u/s 263 of the
Act without providing a reasonable opportunity of being heard to the
appellant which is a mandatory pre-requisite before passing order u/s
263 of the Act.

7. That on the facts and in the circumstances of the case, the Ld.
PCIT(Central) has erred in law by distorting the facts as the direction has
been issued vide order dated 30.03.2024 based on a mere third party
averments whereas as per the first Show Cause Notice dated 15.03.2024
issued u/s 263 of the Act, it was asserted that the aforesaid allegation is
being made based on the perusal of the material seized during the course
of search which was totally not the case for invoking provisions of Sec.
263 of the Act as no such material was seized which would suggest that
the appellant has made such fund transfers as the material which has
relied upon by the Ld. PCIT(Central) does not bear the name or signature
or any reference of the appellant.

8. That on the facts and in the circumstances of the case, the Ld.
PCIT(Central) has erred in law and on facts by making wrong allegation of
alleged fund transfer amounting to Rs. 10,53,99,925/- just on the basis of
some vague averments made by some third party in his submissions
during the course of his assessment proceedings without any supporting
corroborative material on record and that too without providing the
opportunity of confronting the said third party which makes the impugned
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order so passed u/s 263 of the Act devoid of merits and against the
principles of natural justice.

9. That the order so framed by the Ld. Assessing Officer as well as the
Ld. PCIT(Central) are bad in law and on facts (to the extent as elaborated
above) and needs to be quashed.

10. That the appellant craves to add, amend, alter or withdraw any
Ground or Grounds of Appeal.”

4. Brief facts of the case are that a search action u/s 132 of the
Act was initiated on 06.02.2019 vide Warrant of Authorization
bearing no. 7263 in the case of “Avtar Singh Kochar, Gagandeep
Singh Kochar, Hari Singh Kochar, M/s. H.L. Forex Pvt. Ltd.” which
was conducted at the residence of the assessee/Sh. Sanjay Jain,
i.e., at H.no. 17, Road no. 71, Punjabi Bagh West, New Delhi.
Pursuant to the aforesaid search action, Ld. Assessing Officer (A.O.)
framed the assessments u/s 153A of the Income Tax Act, 1961 for
AY 2009-10 to AY 2019-20 vide his orders all dated 23-04-2021 in
case of the assessee. The assessee has preferred appeals before the
Ld. CIT(A) against all the said orders framed u/s 153A of the Act for
AY 2009-10 to AY 2019-20 and the said appeals are pending for
adjudication. Subsequently, on 15.03.2024, Ld. PCIT initiated

proceedings u/s 263 of the Act for AY 2013-14 and AY 2015-16 and
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thereafter, passed orders u/s 263 r.w.s. 1353A of the Act on
30.03.2024 by deeming the order passed u/s 153A of the Act by the
Assessing Officer as erroneous and prejudicial to the interests of

revenue against which orders, the assessee is in appeal before us.

5. At the time of hearing, the Ld AR submitted before us that the
order u/s 153A of the Act was passed by the Ld. Assessing Officer
without having a valid jurisdiction as there was no warrant of
search issued in the case of the assessee rather only the residential
premises of the assessee was searched on the strength of the
Warrant No. 7263 dated 06.02.2019 issued in the names of “Avtar
Singh Kochar, Gagandeep Singh Kochar, Hari Singh Kochar, M/s.
H.L. Forex Pvt. Ltd.” and not in the case of the assessee himself.
During the course of hearing and vide the written submissions and
Synopsis, the assessee has submitted the copy of the Warrant no.
7263 and the copy of the Panchnama which are reproduced

hereunder:-

WARRANT NO. 7263 DATED 06.02.2019
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PANCHNAMA DRAWN W.R.T. WARRANT NO. 7263 DATED 06.02.2019

™

PFANCHNAMA

(s bee precprared o duisil Paplivares

(A o e casc ol Aviar Singh Kochar, Gogandoep
Singh Kochar, Hari Singh Kochar,
Miss H. L. Forex Py, Lad.

(1%} Wiwrmi 10 search The residence of Sh. Sanjay Jain at
House No. 17, Road Na, 71, Punjabi

1Details & ownership of place ol Bagh West, New Delhi.

search)
lelephone Mumbers
(C) 1A) & (B stated 1o be assessed by : AL -
{13} -

(¥ Search Party consisting of
Authorised Officers:
Mame : Full Designation

1. Sh. Sohail Malik DT, Unit-1{23, Mew Delhi

Dther officials whoe assisted the authorized offiecrs:

1. V.N Bala Subramanyam ITo
2. Alok Kurnar il
3. Phani Bhushan Srivasiava Im
4. Saurabh Eumar Maurea 1Tl
5. Himanshu Kapoor 1Tl
. Somika Tripathi ITI
7. Sourav Kumar ITl

(E] MName & complete address of Panchas:

1. " Witness — 1 X Witness — 2
5h. Dinesh Chand Sh. Sunil Kumar
Sfo- Late Sho Hardsh Chand 5o — Rajpal Singh o>
Rie-32/120, Trilokpur, Rfo— 11/52, Block-Il, Trilokpuri, % 1
Mew Drelhi-110091 Delhi-110091 S W i L
L ‘ [y N, et
'13:---2-4 ‘E—’ Syl ’%?u VT Dv. SOHAIL WALl

(T
=1

Tne. Direcios of Indome Tan (1]
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(hip The following were found bt net seized:

6.

102} Mew Delhi recorded the siatemeni{s) of 5h. !

{1l

i

Houks of account ond documents as per Annexure-1. M: athe ol ientilic ation were
phisced on tht_.':&"’lml thu specimen of the marks .1rrrr||1| papes where these have
h'-l'.l-l‘-'l‘il-r-ﬂ are shown in the inventony prcﬁ:d
The other valuable articles or things (ineluding money) and stock as per annexure J
(e Shcm]' and Annexure "0 (Une Sheet- List of Waches)™ (Separate
mventaries of jewellery, omaments, silverware ete, were prepared for ilems found
in different places or claimed to be belonging of different person),
# Jewellery found of Rs 17,885,936/ {as per Annexure *17)

Jewellery given back to Party of Rs 17,588,936/

Jewellery Serwed - Nil
f@Watches found valued of Rs, 59,94,232/-

Watches released to the party valued of Rs, 59.94,232/-
Watches Seized - Nil

in the course of the search the awthonsed officer Sh, Sohail Malik, DIMT{Inv.}, Unii =

Jain on solemn affirmation/oath, in our presence. No coercien, threat, inducemen, promise or
other influence was brought io bear on ihe abowve depoment. The sintemeni was nead
overfexplained in the local language viz. English/Hindi 1o the deponent who signed the statement

in 1oken of having understood its content and of agreeing that it has been comrectly recorded. The

deponent has made a statement under Explanation 5 1o Section 271 (1) (c) of LT, Acvd8-H-ey-af
WeT—Aet about unaccounted assets and income of Rs.

1.

The following other imporant persons were present in the place of search and either ook

an active part in or helped in the search proceedings:

Spleto

Name

Relationship

.l-|:E|EI"!'iI" ij.l_sl::'ll'll-_ll.lfl—:{

ot e e R T
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P

hate of Sezrch: 06 02 24 AT Page 14

A

] leam Bii-7

LIS TANVENTORY OF 1800RS (8 ACCOUNT/BOUUMENTS FOUNTD AND SEIZED

Coagamleep Singh Rochar, Har Singh Kochar, Mis |

il Thioks of accoumisdiocuimeits | e & seired i the case ol -ﬁ._l._lzr .‘hin]!h Hiurharl

L L. Fores B Bid, a0 the

vesilvnee of She Sanjay Lain at lonse No, 17, ool No,

T, Panmgalsi Basily West, MNiew

Pt sdurmg the cougse of Search & Survey conducted under
Ty

seetion 132 of Inceme Tax Act,

ol Deseription of the Articles Number  of | Remarks
s | Pages
' | Lawree Papers . |t RS Anngare-A-1
| | Larirsa P:I['{'I.ﬂ. - - 1 K2 .;nnnuu.t;l;.-? i
3 Loose Papers R T Annenurg-A-3
14 | [Laose |"~'1['l|.'l.l.1._ . ] | b 97 AnncHure-fed .!
! b | Liwwse Papers o - | 1o 165 AnnesureAs |
! b 'I wansee | upui:___ - 1o 156 Annexure-A-6
! l T :|"Ip["l"- i w2 | Asnexuren?
8 | Lowse Papers L - _-_- e Twi Annesure-fi-g
| 7 [ Lo Papeers | 1o bs Annoxure-A.8 |
! 10 ] |.11L|:<_|,_:F_.:E.._ri__““ | 1o |fil}l ) Annexure-A-10 |
| 1 Lovse Papers |]__u_:‘_ﬂ Annexurg-A-11
| 12 L Papers [ 1o 116 Annexure-A12
1% | Loose Papers [ 110150 | Annexure-A- 13 1
t2 | Loos Papers & 110 19¢ Annexure-A-14 |
! 15| Loose I'_a—-pl:; i 5 1131 Annexure-A-15 |
| i |. |.lue<.|.. |‘H|‘||.r'1- !.'_:-j_l"l-} Jl-ﬁ:'!.-""_ ! 143 l!'L Amm
= 3 7 T —— |
i II; : mw:w S /p!.. Qe !.I-u_'- 104 Annexure-A17
1 aonse Papers ? 1 1o 4] Annéxure-A-15
19 | Loase Papers HEUED |19 Annewre-A-19 |
20 Loose J-‘npl.'rs I — [ 1 1o 62 Anneare-f-20
| Looise Pnpm N _ !Iunl?ﬁ]' | Annexure-a21
2 | One Brown Diary 11043 Annexure-A-22
FE| Une Nrclgugfm Aee 1o 42 Annewre-8-23
24| One Red Diary It 152 | Annexure-a-24 |
e el oo > g
F“-:r’-"‘r; ’L’Tn W Jo14)9
Signature of Panchas Sepristure ol Dilicers Signature of Party

aullorised o searchisursey
{with name and desigration)

Ov. SOHAIL MALIK

(i cnse of search only)

Urit- 1), Nesw Dl

| -Fh-'l.-f-\

Pifes e

{with name and position)

. Dirgctor of Ingome Tex {lm.:
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hite o Search; D641 2019 Annenure: A Page -2 0f 3

vating, Bole-7

LISTANVENTORY OF BOIRS OF ACCOUNTBOCTMENTS Fl

NI AN SEIEED

Last of Books of accounts'documents Foumd & seized in the case of Avtar sunph Kochar,
Lagandeep Ningh hochur, Wari Singh Kochar, Mi 1L, L. Fores o Lad. ai 1l

roesidence of Sh Sangay Dain ot Wosse N, 17, Roml No. 71, Punjabi [ap
Drellsi during the comrse of Seanchy /

h West, New
vy comducted under section 132 of Incomse Tax Act.

[t
| . : Deseription of the Articles ri"rll;lllﬁ‘t" of | Remrks
| M - _ﬁjgﬂ |
._'IH .{_h!f'.:_}_;l:"ﬂ P o - w2 | Annesure-8-25
it ___:"'E"_':_"-_'”"'"" hary ——— | 1o 208 Aanesure-A-26 |
| ul ___hﬁw Papers 3 1 to 89 T annesvretozy |
| i __I.'“E.IE_E Papers o - — - 11n74 Annexure-A-28
. ‘:" Loose Pape:s . ) - | 1o 76 Annewure-A-29 |
. a0 . Loose Papers . | 1o 69 Annowure-hs30
. ”_ ] Loose Papers 5 I to 100 Annexure-A-31 |
a2 _ﬂﬂlecllgl:@:_uﬁlip Pad 1014 Anneaure-A-32
B | One Hllac_k t"u'_rukﬂi_urr B - 1074 .Emnng'fﬁ-n-ss i
| 3| One Neelpagan Slip Pad | 1to18 Anngaure-f-34
| 35 One Neelgagan Slip Pad 1029 Annexure-A-35 |
S One Neelgagan _Slip Pad 1t 17 I-i-j!.nm:nl.u;;-ﬂ.-iﬁ.
kL One Neelgagan Slip Pad 112 51 | Annexure-A-37
38 | One HDFC BANK diary 1017 AnneLire-A-38
| 39 One Meelgapun Account Book (Note Book) 1o 86 Annesxure-A-30
: 3 One Red Diary 110278 Anngwyre-A-d0 |
41 | One L-I[:m?. I i-nn .' 110102 Annﬂur;r-E
| :1! One Diary l[Ei._l‘ﬂE-im’j-"]l 1 o 168 Annexure-A-42
| w7l Anneaure-A-43
L1075 Annexure-A-44
[ 1057 Annexure-f-45
| 1o 50 Annexure-A-46
| I 1o 52 .ﬁﬁnzuumnﬁd?

C e I

o oy
Signature of Panchas Signature of Officers Signature of Party
{in case of search unly) authorised 1 search/survey {with name and position)
{with name and designation)
Dr. SOHAIL MALIK
=y D] Dy, Tiractor of Ingome Tas [inv.)
Ja—2-14 Uri-1{2), New Delhi

o Ptpie]
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S, Peseription of the Articles © | Number of [ Remarks

U nnde ool Segercly: (G412 2060 Avmesnre: A Page 3ol 3 Tz BT

LISTINVENTORY OF BOOKS OF ACCOUNTAOCUMENTS FOUND AND SEIZED

List ol Hwoks of acesumgibocuments Tound & scived in the cse of Avtar Singh Kochar,
Lapanmdeep Singh Koehor, Vard Siogh Kochar, M 1L 1. Fores Pyt Lud. ot the
vesidence of Sh. Sanjay Jain at Hevse No. 17, Raoad Mo, 71, Punjubi Bagh West, New

Drelhi dunimng the course of Search £ Survey conducted under section 132 of Income Tax Ae,
19nl.

| Papes
AR [ e .||:;|;gu]m -:-il-t-un-g witly e working | - | Annexure-n-a8
Py
Lontenl:

1. NP laptop
Mecena iPhonex
Pranay Dell Laptop
Pramav iPhoneX
Pramay Oneplus 6T Mohile
Sanjay Sams=ung S§ Mobile

fal P}

*

1A

i

a9 One Imaged Hard Disk n]mlp_'i;iﬁ one working | - Annexure-f-18 |
| Copy
| Content:
i. Internol 5300 GB HDD
Muac Book Air Laptop
sanjavisind T el com
Tablet Apple i-pad mini

Lol o

o

50 UEI.'“_'u-mpnq Laptop - o Annexure-A-50
51 One envelope eontaining 11 Mobile SIM - ARnExure-A-51

e Samsung Galax ile of §h, Sanjay | -
52 Jain e . _fs‘{, Annexure-A-52
. B W = o
' I o
L Wﬁ%ﬂﬁ e Eﬁ

i ‘ r |
Signature of Panchas Signature of Officers = Slsmﬁrﬂlr 3
(in case of scarch only) authorised 10 seareh/survey (with name and position)

Dn‘; SGHJ"L'L e
el | . Directar ol ImﬂmeTa:_: flr,

: {e-2-5 ™ Umil-1]2), Hew Deld

e "'-\_--' q h :I'EI.‘I- F
la a1 e ;




6.

14 ITA No.1587 & 1588/Del/2024
Sanjay Jain vs. PCIT (Central)

The Ld. AR submitted that the law laid down under Sec.153A of
the Act, which provision of income tax law strictly mandates that
the assessment shall be framed u/s 153A of the Act, only, in the
case of a person in case of whom the search warrant is issued
u/s 132 of the Act, the relevant contents of Sec. 153A(1) of the

Act are reproduced hereunder: -

“Notwithstanding anything contained in ssectionl139, section 147, section
148, section 149, section 151 and section 153, in the case of a person
where a search is initiated under section 132 or books of account,

other documents or any assets are requisitioned under section 132A after
the 31st day of May, 2003, the Assessing Officer shall—(a) issue notice to
such person requiring him to furnish within such period, as may be

specified in the notice, the return of income in respect of each assessment
year falling within six assessment years and for the relevant assessment
year or years referred to in clause (b), in the prescribed form and verified
in the prescribed manner and setting forth such other particulars as may
be prescribed ..................... 7

The Ld. AR for the assessee further submitted that in the

instant case, the search warrant bearing no. 7263 was issued in

the name of “Avtar Singh Kochar, Gagandeep Singh Kochar,

Hari Singh Kochar, M/s. H.L. Forex Pvt. Ltd.” And not in the

name of Sh. Sanjay Jain/the assessee and accordingly, under no

means of imagination, the provisions of Sec. 153A could have been

invoked in the case of the assessee. The Ld. AR for the assessee

placed reliance on the decision of the Coordinate Bench in the case
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of Jindal Stainless Ltd. v. ACIT, CC-6 [2009] 120 ITD 301 (Delhi)
wherein the bench observed that since there was no valid search
warrant in the case of the assessee, resort to provisions of Sec.
153A was violation of law and accordingly, vide Para 73(i) of the
said decision held that the assessments framed on the assessee
under section 153A are non-est, void-ab-initio & invalid
assessments. The relevant paras of the aforementioned decision are
reproduced herein below: -

45.“There also the search warrants are in the name of Shri Sandeep
Bansal only and are not in the name of the appellant-company. Thus,
prerequisite condition of search being initiated in the case of appellant
is not fulfilled.............

There may be a valid search in the case of said Shri Sandeep Bansal
but assessment under section 153A could be made only in his hands
and not in the case of appellant..................

Such defect in framing the assessment is a jurisdictional defect which
cannot be cured and assessment has to be held to be invalid because
the Assessing OUlcer did not have any jurisdiction to assess the
appellant.”

Further held at Para 73(i):

“To sum up our conclusions are:—

(i) That the assessments framed on the appellant under section
153Aare invalid assessments as discussed in the body of this order.

»

7. The Ld. AR also brought on record that no material or

document was found during the course of search which pertains to
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or relates to or belongs to the aforementioned parties in whose
names Warrant no. 7263 was in fact issued, i.e., “Avtar Singh
Kochar, Gagandeep Singh Kochar, Hari Singh Kochar, M/s. H.L.
Forex Pvt. Ltd.”. Further, Ld. AR also demonstrated during the
course of hearing that no addition whatsoever has been made in the
impugned orders u/s 153A pertaining to any document belonging
to the aforementioned parties.

8. The Ld.AR further submitted that in view of the crystal clear &

settled position of law that assessment u/s 153A of the Act can

ONLY be framed in case of such person in whose case a search

action is initiated u/s 132 of the Act, the assessment orders so

framed u/s 153A of the Act in case of the assessee by the Ld. AO on
23.04.2021 for AY 2009-10 to AY 2019-20 are all non est, invalid,
void-ab-initio, illegal and wunlawful as no search warrant of
authorisation was ever issued in the name of the assessee.

9. The Ld.AR further submitted that it is a well settled principle
of law that the Orders passed which are non-est in the eyes of law
cannot be revised by invoking provisions of Sec. 263 of the Act as a

non-est order cannot be held to be erroneous & prejudicial to the
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interest of revenue, the AR insisted that his aforesaid argument as
“Once a nullity always a nullity”. The Ld.AR further buttressed his
argument by submitting that the said principle was laid down by
the Hon’ble Apex Court in the case of Kiran Singh & Others vs
Chaman Paswan &ors [1955] 1 SCR 117 by observing that "It is a
fundamental principle well established that a decree passed by a
Court without jurisdiction is a nullity, and that its invalidity could be
set up whenever and wherever it is sought to be enforced or relied
upon, even at the stage of execution and even in -collateral
proceedings. A defect of jurisdiction, whether it is pecuniary or
territorial, or whether it is in respect of the subject-matter of the
action, strikes at the very authority of the Court to pass any decree,

and such a defect cannot be cured even by consent of parties."

10. The Ld.AR further submitted that as earlier discussed in paras
above that the orders framed u/s 153A of the Act are non-est, null
& void ab initio, therefore, an order which is non-existent in the
eyes of law (i.e., the order passed u/s 153A of the Act), then such
an order cannot be deemed as erroneous & prejudicial to the

interest of revenue as the same does not exist as per the law and
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therefore, the resultant proceedings ( i.e., orders passed u/s 263 of
the Act) based on the said non-est order are also non-est, bad in

law and void-ab-initio.

11. The Ld.AR further relied by placing reliance on another
decision of the coordinate Bench in the case of M/s Shahi Exports
Puvt. Ltd v. PCIT in ITA Nos. 2170-71/DEL/2017 whereby the Bench
vide Para 16 of the said judgement held that the assumption of
jurisdiction u/s 263 of the Act in respect of an assessment which is
non-est is also bad in law as a non-est order cannot be erroneous
and prejudicial to the interest of the Revenue. An order framed u/s
263 of the Act for both the A.Ys 2008-09 and 2010-11 are
accordingly quashed on the principle of Sublato Fundamento Cadit
Opus, meaning thereby, that in case the foundation is removed, the
super structure falls. Since the foundation, i.e. the order u/s 153C
has been removed, the super structure i.e. the order u/s 263 must
fall.

12. The Ld.AR further prayed before us that since the order u/s

153A of the Act is non-est in the eyes of law then order framed u/s
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263 of the Act on the strength of the said non-est order is also bad

in law and void ab initio in view of the settled law.

13. On the other hand, the Ld. CIT (DR) had made his detailed
oral arguments and filed his summarized written submissions, that
are reproduced herein below:-

“In respect of the above issue raised by the assessee, detailed arguments
were made by the undersigned during the course of hearing. As desired by
the Hon'ble Bench, the same are being summarized as under.

1. It is submitted that the copy of Warrant of authorisation for search
and Panchnama filed by the assessee before Hon’ble Bench constitute
additional evidence as the same were not brought before learned PCIT
during the course of proceedings under section 263 of the Income tax
Act. In this regard, it would be pertinent to highlight that for the purpose
of proceedings under section 263 of the Act before Ld. PCIT,
assessment order passed by the assessing officer is the starting point.
Proceedings under section 263 and 153A of the Act are two separate
and distinct proceedings before two different authorities. Copy of
documents such as Warrant for authorisation of search, Panchnama
etc, which are prepared by the Investigation wing are normally not kept
in/not part of the assessment folder and are kept separately. They are
referred by the assessing officer as and when required during the
course of assessment proceeding. Therefore, it would not be reasonable
to presume that the learned PCIT was having these two documents on
his record, while conducting proceedings under section 263 of the Act,
even if he had access to assessment folder. This will be even more true
as during the course of assessment proceedings, no such objection with
regard to non-issue of search warrant in the name of the assessee was
raised by the assessee at all and above mentioned two documents
(copy of Warrant of authorisation and Panchanama being submitted
now before Hon'ble Bench) were not filed by the assessee before the
assessing officer. In light of these peculiar facts of the case, both above
documents can not expected to be available in assessment folder.
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Further, importantly, the assessee did not submit such documents even
before learned PCIT during the course of proceedings under section 263
of the Act. Therefore. the learned PCIT had no occasion to examine such
documents and connected claim of the assessee. In view of the above
factual matrix, above two documents (copy of Warrant of authorisation
and Panchnama) being produced by the assessee now before the
Hon’ble Bench definitely constitute ‘additional evidence’ for the purpose
of instant proceedings before Hon'ble Tribunal within the meaning of
Rule 29 of ITAT Rules.

2. In of this regard, it would be pertinent to go through Rule 29 of ITAT
Rules dealing with production additional evidence, which is reproduced
below :

“Production of additional evidence before the Tribunal.

29.The parties to the appeal shall not be entitled to produce
additional evidence either oral or documentary before the Tribunal,
but if the Tribunal requires any document to be produced or any
witness to be examined or any affidavit to be filed to enable it to
pass orders or for any other substantial cause. or. if the income-tax
authorities have decided the case without giving sufficient
opportunity to the assessee to adduce evidence either on points
specified by them or not specified by the, the Tribunal. for reasons to
be recorded, may allow such document to be produced or witness to
be examined or affidavit wo be filed or may allow such evidence to
be adduced.”

As per the above rule, none of the parties to the appeal is entitled to
produce additional evidence before the Hon'ble Tribunal. The assessee
has not substantiated that sufficient opportunity was not allowed to it
to produce or it was prevented due to some reasonable cause from
producing documents before Ld. PCIT during proceeding under section
263 of the Act. These documents were available with the assessee at
the time of proceedings under section 263 of the Act and assessee had
made multiple submissions before learned PCIT during the course of
proceedings under section 263 of the Act. Such submissions made on
20.03.2024, 26.03.2024, 27.03.2024 and 28.03.2024 are forming part
of paper book filed by the assessee (Pg. No. 61-63, 68-80. 135-136 and
137-139 respectively of the Paper Book filed by the assessee). It is
noteworthy that during the course of hearing before Hon’ble Bench, the
learned A.R. of the assessee has not given any reason at all explaining
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as to why above documents could not be produced/ before the learned
PCIT.

Therefore, in my respectful submission, Hon'ble bench is requested not
to admit above mentioned additional evidence in the form of copy of
warrant of authorisation and copy of Panchnama as it is in
contravention of Rule 29 of ITAT Rule.

It is, further submitted that objection raised by the assessee with
regard to validity of the assessment under section 153A of Income-tax
Act and consequent proceeding under section 263 of the Act may kindly
be dismissed and appeal may be heard on merit.

3. During the course of hearing, the learned AR of the assessee also
contended that he had raised the point relating to non-issue of warrant of
authorisation and Panchnama in the name of the assessee during the
course of proceeding under section 263 of the Act. In this regard, it would
be pertinent to peruse the submissions filed by the assessee before
learned PCIT. As stated earlier, there are total 4 submissions filed by the
assessee in response to multiple notices for hearing issued by the Learned
PCIT. In one of such submissions (ie. submission dated 26.03.2024 at
page 69 of Paper Book), the assessee had made this assertion/point in
very general manner covering only 4 lines. However, it is important to note
that this assertion of the assessee before Ld. PCIT was not supported by
any kind of evidence or any document, which are sought to be produced
before Hon’ble bench now. It is not understandable as to why the
assessee did not enclose the aforesaid documents (copy of Warrant of
authorisation and Panchnama) while filing its submissions before learned
PCIT. There is nothing on the record to suggest that the assessee was not
having both these documents at the time of making such submissions
before Learned PCIT and he was afforded multiple opportunities of being
heard by Learned PCIT. It is also strange to note that assessee maintained
complete silence on this issue/point in subsequent submissions filed on
27.03.2024 and 28.03.2024 before learned PCIT. It is well accepted
principal in law that onus to substantiate an assertion is on the person
who makes such an assertion unless statute provides otherwise. The
assessee failed to discharge such onus. In this regard, one thing is evident
from the records that assessee chose not to substantiate its assertion
before learned PCIT despite having above referred documents in his
possession at the time of making submissions before learned PCIT. It is
also apparent from facts of the case as discussed above that due to some
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reasons, the assessee did not want to highlight and contest the issue of
non-issuance of warrant and panchnama in its name at the stage of
proceedings before Ld. PCIT. Irrespective of whatever was the reason for
such an approach adopted by the assessee, two points are evident from
conduct of the assessee, firstly the learned PCIT had no occasion to
examine the claim of the assessee and no failure on this count can be
attributed to Learned PCIT. Secondly, both above mentioned documents
will qualify as additional evidence in terms of Rule 29 of ITAT Rule.

4. Without prejudice to above objection against admission of additional
evidence, if Hon’ble bench is of considered view that above discussed
documents are required to be taken into consideration to enable it to pass
the order, it is respectfully submitted that in the interest of natural justice,
matter may be remanded back to learned PCIT to examine the claim of the
assessee on this point as such documents were not before Ld. PCIT. It will
also provide an opportunity of being heard to the Revenue on this issue.
Here, it would be pertinent to mention that even though Warrant of
authorisation and Panchnama produced as part of the paper book by the
assessee do not bear name of the assessee, it cannot be ruled out that
there may be some other Warrant of authorisation and Panchnama having
name of the assessee. During the course of such operations, multiple
Warrants are issued and multiple Panchnama are prepared. Therefore,
production of above two documents by the assessee does not conclusively
prove that no warrant of authorization was issued in the name of the
assessee. If the case is remanded back to learned PCIT, all these aspects
will get examined. There are catena of decisions of Hon’ble Tribunal and
Hon’ble Courts, where issues have been remanded back to the concerned
lower authorities once additional evidence is admitted. One of such latest
decisions on which reliance is placed is decision in the case of FR. Sauter
AG vs. ITO(International tax) (2024), 158 Taxmann.com 161 the (Delhi-
Tribunal), wherein Hon’ble Tribunal restored the additional evidences filed
by assessee to the file of the Ld. CIT(A) for deciding the grounds of appeal
afresh after considering additional evidences so failed.

5. Since, during the course of hearing before Hon'ble Bench, only the
issue of absence of warrant of authorisation and Panchnama in the name
of the assessee was discussed and argued, I am restricting my
submission at this stage to the said issue only. Further submission will be
made by the undersigned if and when Hon'ble bench decides to hear the
appeal on merit and other points.”
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14. In summary, the Ld. CIT (DR) argued that the assessee has
challenged the entire proceedings framed u/s 263 of the Act on the
basis of a Search Warrant bearing no. 7263 which may have not
found a place in the records of the Ld. PCIT while examining the
assessment records and he may have started examining the issue
from the assessment order u/s 153A of the Act upfront in
presumption that the Ld. Assessing Officer must have appropriately

dealt with the matter of jurisdiction.

15. The Ld. DR further argued that the assessee has brought the
issue that no warrant of search was issued in the name of the
assessee only before the Hon’ble Bench and has not taken up this
issue during the course of proceedings u/s 263 of the Act before
the Ld. PCIT and therefore, the Warrant of Search and Panchnama
so placed before the Hon’ble Bench by the assessee are additional
evidences for the Ld. PCIT and therefore, the matter should be
remanded back to the file of Ld. PCIT to examine the Warrant no.

7263 dated 06.02.2019 and its respective Panchnama.
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16. The Ld. DR further argued & submitted that there may be
another warrant in the name of the assessee as in the normal

course of search & seizure action, multiple warrants are issued.

17. Against the aforementioned written submissions/arguments
raised by the Ld. DR, the Ld. AR has also filed a rejoinder, the

relevant portion of the same is reproduced below:-

“IL COUNTER ARGUMENTS/REBUTTAL AGAINST WRITTEN

SUBMISSIONS FILED BY LD. CIT(DR)

II(i). The Ld. CIT(DR), Bench-G, ITAT, Delhi has filed his written

submission.

II(ii). The appellant would like to submit his counter arguments against the

written submissions filed by the Ld. DR as aforesaid.

II(iii). On appraisal of the said written submissions, it has been observed

that the arguments of the Ld. DR are threefold which have no legs in the

eyes of law as demonstrated herein below: -

a) That appellant did not raise the issue of warrant of search before the
Ld. PCIT during the course of proceedings u/s 263 of the Act

Rebuttal:

With respect to the first argument of the Ld. DR, it is most respectfully
submitted that the said argument that the appellant did not raise the
relevant issue before Ld. PCIT does not hold good as the appellant has
duly raised the said issue before the Ld. PCIT that no warrant of search
has been issued in the case of the appellant during the course of
proceedings u/s 263 of the Act vide his letter dated 26.03.2024 for both
the assessment years (as imaged below for your honors’ ready reference: -

For AY 2013-14
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PCIT(Central)-3,
Delhi. 26.03.2024
E-Mail:- DELHI.CIT.CEN3@INCOMETAX.GOV.IN

Respected Sir,

Reg.: Show Cause Notices issued u/s 263 of the Income Tax Act,
me
h. Sanj : 47C

This is in referance to the captioned matter.

Your good-self has issued notice dated 21.03.2024 u/s 263 of the Act
desiring the assessee to reply to the show cause notice dated 15.03.2024
on 26.03.2024 at 05:00 PM irrespective of the adjournment request made
by the assessee on 20.03.2024 for adjourning the matter for 15-20 days’
time as the assessee is out of station due to some medical exigency of his
family member.,

At the outset, it is hereby submitted that the search was conducted at my
premises namely, 17/71, Punjabi Bagh, New Delhi though the warrant was
issued In the name of some third person, therefore, no legally tenable
proceedings arises ufs 263 r. w. 5. 153A of the Act.

Further, it is most respectfully submitted that the present proceedings so
initiated ufs 263 of the Act are totally against the principles of natural
justice, lllegal and uncalled for. The tax department does not have absolute
isolated powers to initiate the proceedings at their convenience and then
dictating & directing the assessee to comply even when the assessee is not
in a position to effectively & reasonably comply or contest the queries the
so raised at the given point of time.

The pre-requisite for passing an order u/s 263 of the Act is to grant an
opportunity of being heard to the assessee before passing any such order.
In the instant case, your good-self has issued the very first notice for the
captioned assessment year, L.e., AY 2013-14 on 15.03.2024 for complying
the same before 20.03.2024 and when the assessee requested for granting
reasonable time of 15-20 days then again a notice has been Issued on
21.03.2024 for making compliance on 26.03.2024 stating that “if no reply is
received within the above given time perfod, it will be presumed that you have
nathing to say in the matter and order ufs 263 of the Income tax Act, 1961 will
be passed on merits on the basis of materfal available on record as 31st March is

the last date to pass the order.”
Fage 1 of 6
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PCIT(Central)-3,
Drelhi.
E-Mail:- DELHI.CIT.CENZ@INCOMETAX.GOW. IMN

26.03.2024

Respected Sir,

Reg.: Show Cawuse Motices issued u/Ss 263 of the Income Tax Act,
1961 dated 21.03.2024 & 15.03.2024 for AY 2015-16 in case
of - Sanjayw Iai Az ALGEP

This is in reference to the captioned matter.

Your good-self has issued notice dated 21.03.2024 wufs 263 of the Act
desiring the assessee to reply to the show cause notice dated 15.03.2024
on 26.03.2024 at 05:00 PM irrespective of the adjournment request made
by the assessee on 20.03.2024 for adjourning the matter for 15-20 days’

time as the assessee is out of station due to some medical exigency of his
farmily member.

AL the outset, it is hereby submitted that the search was conducted at iy
premises namely, 17/71, Punjabil Bagh, New Delhi though the warrant was
issued in the name of some third person, therefore, no legally tenable
proceadings arises ufs 263 r. w. s. 1534 of the Act.

Further, it is most respectfully submitted that the present proceedings so
initiated w/s 263 of the Act are totally against the principles of natural
justice, illegal and uncalled for. The tax department does not have absolute
isolated powers to initiate the proceedings at their convenience and then
dictating & directing the assessee to comply even when the assessee is not
in a position to effectively & reasonably comply or contest the queries the
so raised at the given point of time.

The pre-requisite for passing an order uwfs 263 of the Act is to grant an
opportunity of being heard to the assessee before passing any such order.
In the instant case, your good-self has issued the wery first notice for the
captioned assessment year, i.e., AY 2015-16 on 15.03.2024 for complying
the same before 20.03.2024 and when the assessee reguested for granting
reasonable time of 15-20 days then again a notice has been issued on
21.03.2024 for making compliance on 26.03.2024 stating that “ir nmo reply is
received witfiin the abowve given time period, it wild be presumed that you have
nathing o say fn the matter and order w/'s 263 of the Income tax Act, 1961 will
be passed o mrenits on the basis of material available on record as 3 1st March is
the Ffast date to pass the order, ™
Fage 1L ol 8§

Even otherwise, without prejudice to the above factual position,
the Hon’ble Apex Court of the Country in the case of NTPC v.
CIT [1998] 97 Taxman 358 (SC) vide order dated 04.12.1996
has held that the appellate authorities have jurisdiction to
examine any ground having a bearing on the tax liability of the
assessee which goes to the roots of the matter in accordance

with law and reason and the same cannot be overlooked.

In view of the above, the first argument of the Ld. CIT (DR) is

devoid of any merit, baseless, vague and invalid in toto.
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b) That the Warrant of Search and Panchnama are additional
evidence for the Ld. PCIT and therefore, the matter should be

remanded back

Rebuttal:

It is quite surprising that the documents which form part &
parcel of the assessment records and that too very much in the
possession of the Ld. Assessing Officer himself as well as
available before the Ld. PCIT are being described as the
additional evidences put forward by the appellant which
documents are the creation of the department itself and not a
new material or evidence which have been brought on record. In
fact, these are the documents which are the basis of the entire
proceedings which took place in case of the appellant.

The appellant has just pointed out the relevant material which
was lying in their own records and which was available to both
the Ld. AO while framing the assessment u/s 153A of the Act
and to the Ld. PCIT while examining the records u/s 263 of the
Act.

The Ld. CIT DR by his aforementioned argument is just praying
before the Hon’ble Bench to give the Ld. PCIT an opportunity to
examine their own records in the interest of natural justice —

Quite a lame & shallow argument.
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How a document obtained by the appellant from the revenue
authorities can be termed as an additional/new evidence for
the revenue authorities itself. It is sheerly an attempt of the Ld.
DR to delay/ prolong the litigation/appellate proceedings as

otherwise the department has no merits in its case.

2

The appellant has duly disclosed the fact that no warrant of
search was issued in the name of the appellant in “black &
white” before the Ld. PCIT as already stated above.

Even it is assumed that the appellant did not enlighten the Ld.
PCIT about the aforesaid fact, it was the duty of the Ld. PCIT to
peruse all the relevant documents including the Warrant of
Search &Panchnama before taking any adverse inference
against the appellant while framing impugned order u/s 263 of
the Act.

Further to the above, the Ld. DR argued that the Ld. PCIT must
have started looking into the documents from the Assessment
Order but failed to appreciate the fact that the Ld. PCIT
challenged the assessment order framed u/s 153A of the Act by
referring to the Seized Material and Search Proceedings as the
Ld. PCIT categorically quoted the Annexure number in his Show
Cause Notice dated 15.03.2024 from which it can also be
presumed that the Ld. PCIT had gone through the Panchnama
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drawn in the case of the appellant — This assumption is clearly
possible but the arguments of the appellant are absolutely
backed by facts as well as the law for which no assumption is
warranted as against the arguments raised by the Ld. CIT(DR)
which are solely based on the assumptions & presumptions

which have no defined limits and hence, arbitrary & baseless.

In view of the above, the second argument of the Ld. CIT (DR) is
also devoid of any merit, baseless, vague and invalid in toto.
c) That there may be any other Warrant of Search in the name

of the appellant

Rebuttal:

The Ld. DR argued that in a search action, there may be
multiple warrants and therefore, has put forward his
presumption & assumption without any evidence or supporting
material on record that in the instant case of the appellant as
well, there may be some other warrant which was issued in the
name of the appellant - There cannot be any assumption /

presumption of some more panchnama.

In this regard, it is most respectfully submitted that the Hon’ble
Bench provided reasonable opportunity to the Ld. DR to bring on

record if there is any other warrant issued in the name of the
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appellant but the Ld. DR failed to produce any warrant which
was issued in the name of the appellant.

It is again reiterated that no warrant of search was issued in
the name of the appellant and all the arbitrary additions made
while framing assessment u/s 153A of the Act have been made
based on the material seized during the course of search action
conducted at the residential premises of the appellant at 17/ 71,
Punjabt Bagh West, New Delhi — 110026 under Warrant no.
7263 dated 06.02.2019 which was issued in the name of
“Avtar Singh Kochar, Gagandeep Singh Kochar, Hari Singh
Kochar, M/s. H.L. Forex Put. Ltd.” to search the premises of the
appellant as there was no warrant of search issued in case of

the appellant in his individual capacity/ in his own case.

In view of the above, the third argument of the Ld. CIT (DR) is

also devoid of any merit, baseless, vague and invalid in toto.”

In summary, during the course of hearing as well, the Ld. AR

has submitted that the assessee has duly highlighted the said fact

that no warrant of search was issued in the name of the assessee

during the course of proceedings u/s 263 of the Act before the Ld.

PCIT vide his letter dated 26.03.2024 which finds place at Pages
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68-80 of the Paper-book filed by the assessee whereby the said fact

was mentioned.

19. The Ld.AR further argued that the contention of the Ld. DR
that the Warrant no. 7263 dated 06.02.2019 and its respective
Panchnama forms part & parcel of the assessment records and
therefore, the same cannot be termed as “additional evidence” as
the said documents were already lying in the file/assessment &
case records of the Ld. Assessing Officer as well as that of the Ld.
PCIT and therefore, all the arguments raised by the Ld. DR are

legally not tenable and have no substance in the eyes of law.

20. The Ld. AR also submitted that the law laid down by the
Hon’ble Apex Court of the Country in the case of NTPC v. CIT
[1998] 97 Taxman 358 (SC) vide order dated 04.12.1996 which
states that the appellate authorities have jurisdiction to examine
any ground having a bearing on the tax liability of the assessee
which goes to the roots of the matter in accordance with law and
reason and the same cannot be overlooked. Therefore, even if the
assessee did not take up the issue before the Ld. PCIT, it can

always raise any ground before any appellate authority which goes
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to the roots of the matter and have a great bearing on the outcome
of the case and therefore, the arguments raised by the Ld. DR are

devoid of merit.

21. Considered the rival submissions and perused the material
placed on record. We observed that the assessments were framed by
the Assessing Officer u/s 153A of the Act for AY 2009-10 to AY
2019-20 pursuant to search action conducted at the residential
premises of the assessee at H.no. 17, Road no. 71, Punjabi Bagh
West, New Delhi under Warrant no. 7263 dated 06.02.2019 in the
case of “Avtar Singh Kochar, Gagandeep Singh Kochar, Hari Singh
Kochar, M/s. H.L. Forex Pvt. Ltd.”. On query raised during the
hearing at the bar, the Ld. DR failed to produce any other warrant
in the name of the assessee, i.e., Mr. Sanjay Jain and moreover,
there can be no presumption or assumption with regard to any
additional warrant unless & until produced before the Bench. As
already mentioned above, the Ld. DR was unable to produce any

other warrant in the name of the assessee.
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22. The provisions of Sec. 153A of the Act mandates that to issue
a notice u/s 153A, a search must have been initiated in case of the
said person based on a warrant of authorization issued in the name
of very such person, i.e., to invoke the provisions of Sec. 153A,
initiation of search u/s 132 in case of the said person is a pre-
requisite. The person referred under Sec.153A and Sec. 132 is one
& the same person. It is an undisputed & undeniable fact that there
must be an issuance of a valid warrant of authorization of search in
the name of the very person u/s 132 of the Act in whose case
proceedings u/s 153A of the Act are initiated. In the case of the
assessee, the Warrant of Authorization, Warrant no. 7263 on Form
45, was issued in the names of “Avtar Singh Kochar, Gagandeep
Singh Kochar, Hari Singh Kochar, M/s. H.L. Forex Pvt. Ltd.” And

not in the name of the assessee, i.e., Sh. Sanjay Jain.

23. Therefore, we find merit in the argument of the Ld. AR that
when no Warrant of Authorization has been issued u/s 132 of the
Act in the name of the assessee then the assessment proceedings &
orders cannot be framed u/s 153A of the Act in case of the

assessee. Hence, the orders framed u/s 153A of the Act in case of
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the assessee are non est, invalid, void-ab-initio, illegal and
unlawful. Further, the facts of the instant case of the assessee are
also similar to the case of Jindal Stainless Ltd. v. ACIT, CC-6 [2009]
120 ITD 301 (Delhi) as relied upon by the Ld AR whereby the
Cordinate Bench held that the assessments framed on the
assessee under section 153A are invalid assessments when
there is no warrant of authorization of search u/s 132 of the Act
in his own name. Accordingly, following the decision of the
coordinate bench only, it is held that the assessments framed u/s
153A of the Act in case of the assessee are non est, invalid, void-
ab-initio, illegal and unlawful and deserves to be quashed in the

interest of justice.

24. As regards the second argument of the Ld AR is concerned
that when the primary proceedings are non-est then the
subsequent proceedings cannot be treated as valid also holds good
and the same is also a covered matter of the coordinate Bench in
the case of M/s Shahi Exports Pvt Ltd v. PCIT in ITA Nos. 2170-

71/DEL/2017 which has been relied upon by the Ld AR as well.
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25. Further, we also do not find any merit in the arguments raised
by the Ld. DR so far as that the Ld. PCIT was not in the possession
of the Search Warrant and Panchnama as it is the duty of the Ld.
PCIT to examine each & every document of the completed
assessment record before passing any order u/s 263 of the Act and
the Warrant no. 7263 & its respective panchnama forms are an
integral part of the assessment records and it cannot be said that
these documents were not in possession of the Ld. PCIT while
examining the assessment records. In our view, the said
documents cannot at all be described as additional evidence and
the Revenue cannot term its own records as Additional Evidence.
Therefore, the decision of the coordinate bench in case of FR Sauter
AG v. ITO (Intl. Tax) (2024), 158 Taxmann.com 161 the (Delhi-
Tribunal) as relied upon by the Ld. DR does not holds good in the
instant case as the Revenue cannot term its own file/ documents
available in the assessment records forming part of the revisionary
proceedings u/s 263 of the Act as “Additional Evidence” under any
stretch of imagination. Accordingly, the copy of search warrant and

consequent panchnama relied upon by the assessee which were
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already in the possession of the Revenue since inception will not
qualify as Additional Evidences in terms of Rule 29 of Income Tax

(Appellate Tribunal) Rules, 1963.

26. Moreover, during the revision proceedings u/s 263 of the Act,
the Ld AR has drawn the attention of the Ld. PCIT vide their reply
dated 26.03.2024 that “no Search Warrant has been issued in the
name of the appellant and therefore, no legally tenable proceedings
arises u/s 263 r.w.s. 153A of the Act which is a matter emanating
from the facts on record”. However, the Ld. PCIT failed to go
through the case records and erroneously proceeded with
proceedings u/s 263 of the Act based on a non est, invalid, void-
ab-initio, illegal and unlawful order u/s 153A of the Act which is

bad in law.

27. In view of the above discussion, since the orders u/s 153A of
the Act are held to be non-est, invalid, void-ab-initio, illegal and
unlawful, the consequent orders passed by the Ld. PCIT u/s 263 of
the Act for AY 2013-14 and AY 2015-16 are hereby quashed on the

principle that in case the foundation is removed (i.e., assessment
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orders u/s 153A of the Act), the super structure (i.e., orders u/s

263 r.w.s. 153A of the Act) must fall.

28. As the subject orders u/s 263 r.w.s. 153A of the Act are
itself quashed, therefore, no adjudication is required for other

grounds raised by the assessee.

29. In the result, the appeals preferred by the assessee are

allowed.

Order pronounced in open Court on 22nd May, 2024.
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